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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conmplainant v. J.J.L.C., Inc. t/a
Richfield Caterers and/or Richfield Regency, Respondent; 8 U S.C. § 1324a
Proceedi ng; Case No. 89100187.

ORDER DENYI NG RESPONDENT' S REQUEST FOR STAY AND
FOR RECONS| DERATI ON
(May 11, 1990)

By letter dated May 1, 1990, Respondent asks that | stay the
deci sion and order issued April 13, 1990, pending reconsideration of ny
finding that 22 of the Forns I-9 inplicated in Count |l of the Conpl ai nt
| acked attachnents. Conceding that 20 of 22 [-9s in evidence wthout
attachnments pertained to individuals identified at Count |1, Respondent
nevertheless contends that the Count Il 1-9s in evidence erroneously
onitted attachnents which were included in original docunents of which
the exhibits in evidence were copies.

Respondent's notion is not in customary pleading formand fails even
to satisfy the relaxed standard of 28 C.F.R 8§ 68.6(a). Mreover, to the
extent Respondent's letter-pleading constitutes a proffer of additional
evidence it fails to satisfy traditional requirenents for receipt " upon
a showing that new and naterial evidence has becone avail abl e which was
not readily available prior to the closing of the record.'' 28 CF.R 8§
68.47(c).

The rules of practice and procedure for cases before adm nistrative
|aw judges of this Ofice are silent as to reconsideration of final
deci sions and orders of the trial judges. However, at 28 CF.R § 68.1
those rules contenplate that the Federal Rules of Civil Procedure (FRCP)
will be used " “as a general guideline in any situation not provided for
or controlled by these rules,'' and to the extent not inconsistent with
“Tany statute, executive order or regulation.'

| am unaware of any reason to withhold application of the Federal
Rules to the requests at hand. Anendrment of findings is unavailable
pursuant to FRCP 52(b) because not asked for within 10 days after entry
of judgnent. Simlarly, so nmuch of FRCP 59 as
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contenplates notions to anmend judgnents is clearly wunavailable to
Respondent as such notions nust be served not later than ten days after
entry of judgnent. Applying FRCP 60 which outlines considerations
pertinent to disposition of requests for reconsideration, | take up the
request for reconsideration. See, e.g., United States v. Edith Fine,
OCAHO Case No. 89100363 (Cct. 11, 1989) (Oder Denying Mdtion for
Reconsi deration and Extending Tine to Answer).

Respondent was represented at hearing by the sane counsel as now.
Any cl aim Respondent might have had to the conpleteness of the [-9s
shoul d have been asserted at hearing, not at this juncture. Finally,
Respondent's request illustrates the soundness of the rule that fact
finding turns on an evidentiary record which once closed defines
exclusively the matters in dispute. Respondent's letter-pleading holds
out the hope that Conplainant will "~“agree that the Count Il 1-9s did
contain the docunents . . . and that the exhibits subnitted erroneously
omtted them'' To the contrary, Conplainant's Menorandum in Opposition
to Respondent's Request, dated May 8, 1990, recites, inter alia, " that
the forns and attachnents . . . are true copies. . . . There have been
no oversights or omssions in the materials submitted by the Governnent
as Exhibit 6.'' By a second and unauthorized |etter-pleading dated My
9, 1990, Respondent takes issue with Conplainant's May 8 assertions as
to whether the original 1-9s |acked attachnments, once again blinking the
reality that these docunents were received in evidence in open hearing.

Respondent has failed to persuade of a reason to stay the decision
and order or to relieve against it within the scope of FRCP 60(b) or
ot herwi se. Having considered the request, it is denied.

SO ORDERED.

Dated this 11th day of My, 1990.

MARVI N H. MORSE
Adm ni strative Law Judge
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